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Setting the Legislative Purpose and Designing of Shareholder
Derivative Litigation in Publicly Held Corporation :
A Comparative Analysis of the US, Japan and China
Qingbin RUAN
A shareholder derivative suit does not always contribute to the
corporation. So we need to regulate its procedures, while not impairing its
functions. This article explores a possible legislative reform about this
problem for Chinese law through a comparative analysis of the US and Japan.
I divide this problem into two different cases.
In the first case, plaintiff’s ?or attorney? intention or motivation to file the
suit is to strike or harass the corporation. This case is the abuse of judicial
system, we should terminate the suit at an early stage, and don’t need to
make a cost-benefit analysis to assess whether the suit really contribute to
the corporation.
In the US, the first cases are mainly regulated by adequacy of
representation requirement and contemporaneous ownership requirement.
The former does not be examined by the court’s own authority unlike in the
class action, it is just a demurrer, and US courts have generally dismissed
the suit just when there is an obvious conflict of interest. Under this
circumstance, it can be said that plaintiff has an injurious intention, so this
examination had been applied to plaintiff's subjective state of mind. But the
later can inhibit the suit regardless of plaintiff's subjective state of mind.
Therefore, it tends to be relaxed in the US.
In contrast, Japanese Corporation law institutes a two-stage system to
regulate the first cases. The first stage is the general doctrines such as
abuse of rights which have been applied to shareholder’s obviously injurious
intention, and the order to pride security by the court has been applied to
non-obviously injurious intention as the second stage.
In China, it is considered that the general doctrines can also be applied.
However, the Corporation Act provides a 1? holding requirement for a
??
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plaintiff shareholder. As a result, there has been only one derivative suit
about publicly held corporations since the Act became effective.
From the comparative study mentioned above, I propose that Chinese law
should eliminate the 1? holding requirement, and adopt the order to pride
security instead.
On the other hand, even if plaintiff's intention is honest, the suit does not
always contribute to the corporation. In this second case, we need to make
a cost-benefit analysis. When the costs exceed the benefits, the suit should
not be terminated immediately, because derivative suits can also perform a
deterrent function as an important mechanism of corporate governance
besides a compensation function. In circumstance of conflict of the
deterrence and compensation functions, we need to make a choice which
function should be the one as the primary legislative purpose. I think that
the ideal choice is to achieve a balance between the two by allocating
litigation authority. This is an issue of substantive law involved in
procedures. In order to allocate the litigation authority, there are three
conceivable bodies other than the plaintiff-shareholder.
The first one is a shareholders’ meeting. The Common Law of England
has adopted this approach which permits the suit just when the claim falls
under the exceptions to the majority rule. But the US, Japan and China does
not adopt this approach. As to this matter, I propose that Chinese law should
maintain the current stance not only because this approach is inefficient but
also because shareholder democracy does not work in public corporations.
And importantly, the controlling shareholder of many public corporations in
China is the Government.
The second one is a court. However, whether a corporation should file a
suit is a business judgment, I don’t think a judge is good at this job, and
independence of Judges in China is doubtful. So I don’t think this approach
is reasonable.
The last one is a Supervisory Board. In the US, virtually all the states’
rules have allowed the Board of Directors to control the litigation through
special litigation committee or demand requirement from 1970’s. As a result,
deterrent purpose has been reduced. In contrast, Japanese law has not
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conferred litigation authority to a Supervisory Board ?Board of Directors or
Audit & Supervisory Board?, and the deterrent purpose is being
emphasized. I analyze the reason behind the differences of policy between
the US and Japan, and conclude that the key to policy choices is whether
independence of Supervisory Board members has been substantially
improved. Chinese law takes the same approach as Japan now. I propose that
it should be maintained because it is generally considered that Supervisory
Board in China does not work independently. In accordance with this
conclusion, I also propose that absolute outsiders should be excluded from
the scope of defendant.
Finally, for derivative suits to work truly, I urge that the Chinese
Corporation Act should deem a derivative suit as a non-property claim so
that the complaint filing fee can be cheaper and provide prevailing
shareholders can recover legal its costs from the corporation.
